STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
GERALD A. ROBBI NS,
Petiti oner,
CASE NO. 94-2720RP

VS.

SQUTHWEST FLORI DA WATER
MANAGEMENT DI STRI CT,

Respondent .
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SUMVARY FI NAL ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing O ficer, Susan B. Kirkland, held a hearing on Respondent's
Motion to Disniss by tel ephonic conference on April 11, 1995.

APPEARANCES

For Petitioner: Gerald Robbins, Pro Se
1026 Biltnore Drive Northwest
W nter Haven, Florida 33881

For Respondent: Janmes A. Robi nson
Seni or Attorney
Sout hwest Fl ori da Water Managenent District
2379 Broad Street
Brooksville, Florida 34609-6899

STATEMENT OF THE | SSUES

VWet her Respondent's proposed anendnments to subsections (1) and (7) of Rule
40D- 4. 051, Florida Adm nistrative Code are invalid exercises of del egated
| egi slative authority.

PRELI M NARY STATEMENT

On May 13, 1994, Petitioner, CGerald A Robbins, filed a Petition to
Chal | enge Proposed Rul e 40D-4.051. On May 20, 1994, Petitioner filed an Arended
Petition to Chall enge Proposed Rul e 40D 4. 051, requesting that subsections (1)
and (7) be declared invalid as an invalid exercise of delegated |egislative
aut hority. Respondent, Southwest Florida Water Managenent District, filed a
Motion to Disnmiss Petition. The parties waived the 30 day requirenent set forth
in Section 120.54(4)(c), Florida Statutes. By Oder dated June 28, 1994, the
undersi gned Hearing O ficer disnmssed the portion of the rule challenge as it
related to Subsection (7). Petitioner appealed the Order in Gerald Robbins v.
Sout hwest Fl ori da Water Managenent District, Case No. 94-1717, 5th District
Court of Appeal. By Order dated Cctober 10, 1994, the court denied Petitioner's
Petition for Review of Non-Final Administrative Action. Petitioner filed a



Motion for Clarification of Order and Petition to Enforce Mandate of This Court.
The court denied the untinmely notion by Order dated Decenber 7, 1994.

On February 13, 1995, Respondent filed Respondent's Mdtion to Dismss. On
February 21, 1995, the undersigned Hearing Oficer entered an Order to Show
Cause, requiring the Petitioner to file a response showi ng cause why the Motion
to Dismss should not be granted. On March 9, 1995, Petitioner filed
Petitioner's Response to Respondent's Mtion to Dismiss and Petitioner's
Response to Order to Show Cause. On March 27, 1995, Petitioner filed a
Suppl ement to Petitioner's Response to Show Cause Order.

A hearing was held on the Mdtion to Dism ss by tel ephonic conference on
April 11, 1995.

FI NDI NGS OF FACT

1. On April 22, 1994, Respondent, Southwest Florida Water Managenent
District (SFWD), published proposed anmendnments to Rule 40D-4.051 in the Florida
Admi ni strative Wekly, Volume 20, Nunber 16, at page 2450. The portions which
are the subject of this proceedings are as foll ows:

* 40D 4. 051 Exenptions
<<(1l) Exenptions are found in>> [[The follow ng
activities are exenpt frompermtting under
this chapter:
(1) The activities specified in]] Sections
373.406, Florida Statutes.
(2)-(7) No Change.

* Note: In the above quotation, |anguage added to the statute
is wthin the <<>>; deleted | anguage is within the [[]].

2. On May 13, 1994, Petitioner, Gerald A Robbins, filed a Petition to
Chal | enge Proposed Rul e 40D-4.051. On May 20, 1994, Petitioner filed an Arended
Petition to Chall enge Proposed Rul e 40D 4. 051.

3. Inits rule challenge, Petitioner requests that 40D 4.051(1) be
rewitten as follows: "Exenptions are as found in Sections 373.406 AND 403. 927
Florida Statutes."”

4. On July 1, 1994, Respondent withdrew its proposed anendnment to
Subsection (1) of Rule 40D-4.051. The followi ng Notice of Wthdrawal appeared
in Florida Adm nistrative Wekly, Volune 20, No. 26:

Sout hwest Fl ori da Water Managenent District
RULE TI TLES: RULE NCS. :
Exenpt i ons 40D 4. 051( 1)

NOTI CE OF W THDRAWAL

Notice is hereby given that the above proposed
rul e amendnent, published in the Florida

Admi ni strative Wekly, Volume 20, Nunber 16,

on Page 2450, April 22, 1994, have (sic) been
withdrawn. This is the sole subsection being
wi t hdrawn from rul emaki ng pursuant to Section
120.54(13)(b), Florida Statutes. The remai nder



of the proposed anendnents to Section 40D 4. 051
Fl orida Adm nistrative Code remai ns subject to
Section 120.54(1), Florida Statutes.

5. By Order dated June 28, 1994, the portion of Petitioner's rule
chal l enge relating to Rule 40D-4.051(7) was dism ssed. Petitioner appealed the
Order to the Fifth District Court of Appeal, CGerald A Robbins v. Southwest
Fl ori da Water Managenent District, Case No. 94-1717. The court denied
Petitioner's Petition for Review of Non-Final Admnistrative Action by O der
dated Cctober 10, 1994.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of this proceeding. Section 120.54, Florida
St at ut es.

7. Section 120.54(4)(a), Florida Statutes, provides:

Any substantially affected person may seek

an adm nistrative determ nation of the invalidity
of any proposed rule on the ground that the
proposed rule is an invalid exerci se of del egated
| egislative authority.

8. Petitioner's request for relief as it relates to proposed Rul e 40D
4.051(1) is essentially a request to amend the subsection to include | anguage
concerni ng exenptions in Section 404.927, Florida Statutes. This is not a
proper request pursuant to a challenge to a proposed rule. Petitioner's renedy
is set forth in Section 120.54(5) which provides:

Any person regul ated by an agency or having a
substantial interest in an agency rule may petition
an agency to adopt, amend, or repeal a rule or
provide the m nimum public information required by
s. 120.53. The petition shall specify the proposed
rule and action requested. Not later than 30

cal endar days after the date of filing a petition

t he agency shall initiate rul emaki ng proceedi ngs
under this act, otherwi se conply with the requested
action, or deny the petition with a witten state-
ment of its reasons for the denial

9. Additionally, the Respondent's withdrawal of the proposed anmendnent to
Rul e 40D-4.051(1) renders the rule challenge noot. 1In State of Florida,
Department of Health and Rehabilitative Services v. Alice P., 367 So. 2d 1045,
1053 (Fla. 1st DCA 1979), the court held that an agency's w thdrawal of the
proposed rul es which were challenged in a Section 120.54(4) proceeding rendered
nmoot the issue of whether the proposed rules were an invalid exercise of
del egated | egislative authority noot.

10. There were no proposed changes to Rul e 40D 4.051(7), Florida Statutes,
and the notice of proposed rul emaking so indicated. Petitioner is challenging
t he wordi ng of subsection (7) as it exists in the currently adopted rule. A
chall enge to the validity of Rule 40D 4.051(7) should be by a Section 120.56
proceedi ng rather than a Section 120.54(4) proceedi ng.



On the basis of all of the foregoing Findings of Fact and Concl usi ons of

Law, Respondent's Mdtion to Dismss is GRANTED and it is ORDERED:

That the Amended Petition to Chall enge Proposed Rule 40D-4.051 is

DI SM SSED.

DONE AND ORDERED this 30th day of June, 1995, in Tall ahassee,

Fl ori da.

SUSAN B. Kl RKLAND

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 30th day of June, 1995.

COPI ES FURNI SHED:

James A. Robi nson, Esquire

Sout hwest Fl ori da Water
Managenment District

2379 Broad Street

Brooksvill e, Florida 34609-6899

Ceral d A Robbins
1026 Biltnore Drive, NW
W nter Haven, Florida 33881

Pet er G Hubbel

Sout hwest Fl ori da Wat er Managenent
Executive Director

2379 Broad Street

Brooksvill e, Florida 34609-6899

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
The Capitol, Room 1802

Tal | ahassee, Florida 32399- 0250

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

Leon County,

A party who is adversely affected by this Final Sunmary Order is entitled to

judicial review pursuant to Section 120.68, Florida Statutes.

Revi ew



proceedi ngs are governed by the Florida Rul es of Appellate Procedure. Such
proceedi ngs are conmenced by filing one copy of a Notice of Appeal with the
agency clerk of the Division of Admnistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the District Court of Appeal
in the appellate district where the agency maintains its headquarters of where
the party resides. The Notice of Appeal nust be filed within 30 days of
rendition of the order to be reviewed.



